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'cf 31 q)cl c/5 ctf ~ J,J fa cl I c;"t cJ)f rfl17 ~ tfffi·

Name & Address of the Appellant & Respondent

M/s. Balaji Infratech

pl{ anf@a z 3rat mgr a ariats orra aar ? at a grmet uf zqenfnfa ft
~~ x=ra=r=r~ cBl' ~ m g7terr m4a wgd m Tar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\1,ffil 'fl'{cjj('{ cITT "9;RllffUT~ :
Revision application to Government of India :

(1) 4ha sgra zyca 3rf@fr , 1994 cBl" enrr siafa fa aal; Tg ti a 6fR ifarr err cBl' "'31l-'elRT cf> Te ugh # sinfa gtrvr 3at 'ara #fa, +rd R,
faa in, lua f@qt, a)ft iG, fa tu aa, ti mi, { fact : 110001 cBl'
#t uft feg ·

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zf mr c#t" mf.:r mm ii srs wt gr~ arar fa4t so7I I 3Fll c/51-<"<Qttj
z fa4 ugrn aw rvsrm i ma a rag; mf i, z fa#h quern znr aver
~ "cl5 ~ cbl-l"<Qltj if m~-~0"31111-l if "ITT l=fTC1 l 4fan # ha g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) qra # ars faz zr r?gr Raffa m T m l=fTC1 cB" FclPl1-1f01 if~~
aha ma u 3qr g[ca # R #m "GTI" a«a are f4Rh rz urqr PJ4ffcta
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

ufk zre qr {71al fa¢ R@ and are (aura zr per at) frrllfu- fcn<:rr ~
l=[fC'l" "ITTI
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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'cf 3TTfr=r '3cll I G'i cBl '3cll I G'i ~ cB' :f@R cB' ~ \JJ1' ~~ l=fR1 ctr ~ ~ 3ITT"
~ ~ \JJ1' ~ EfRf ~~ cB" :ict1RlcB ~. 3TCTlc>f cB" aRT 'Cf1ftc=r m 'fflilf "CJx m
mer 1f fcmr~ (.=f.2) 1998 EfRf 109 aRT~~ Tf1Z 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) brr sqr« zyeen (sr8ta) Ranra#), 2001 cB' R'll11 9 cB' ~ fclf.if<!t:c ~ 001
~-a # GT ~ #, fi 3ro1 cB" mTI 3ro1 fa feta m.:r l=fffi cB" ~ ~-3ro1 ~
37ft snag #6t ?tat 4fzji mer 5fr am4aa fhu urat Reg1 sr# 7er xmc=rr ~- cITT
j{..cll-tM cB" ~ eTRT 35-~ # frrtTlRff -cffl' cB" ~ * ~ * ml2l i'r31R-6 'cfRYfR c#r mTI
ft et#t afeg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule,· 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RFcl'J1.--i ~ * ml2l wef icaaav cl q? zn spa aa gt a q1 2oo/­
#hr par at ung 3itf ia vaa carcur 3t m 10001- c#r ffi~ c#r
GTgI '
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zyca, ab€ta sqzyc vi hara 3r4l#ta qrurf@raw ,f 3r4ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ha 3qra z,ca 3rf@f1, 1944 c#r 'cfRT 35- uo-m/35-~ siafa:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur enip ii@r w ma v# zyca, 4ta qrrca vi hara
~~ctr fclffi 4"1facB1 Zffc ~ .=f. 3. 3ITT". #. g, { fac4t at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) '3cfct~Rs! ci 4Rmc; 2 (1) cl? ll ~ 3ljffR cB' 3@lcIT pl 3r#ta, a7flat a mar xfrrr
zca, ala sari zrc vi hara arfl#tu nrznf@rawr (Rre) #6it ufa 2ftu 4)fear,
3H5S-Ji:ilcillc\ # 3TT-20, ~~ $IR-clc61 cf5A.Ji'3°-s, lfmufr 'rfTR', 3l$S-Jc\lcillc\-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ta sn« gce (sr8) Rrra68), 2001 cBT 'cfRT 6 cB' ~~ ~:~-3 ll frrtTlRff
fcp-cr 3a 3rql#tr qruf@raj at +r{ 3r8a * fcr% 3J"9'rc;r fcp-cr ~ 3fflT cBT 'c[R·~~

ui sa zrcen 6t i, ans at l=frT 3-lR wrrm <rm ~~ 5 c'lrof m~ cpl, t crITT
~ 1000/- ffi ~ m111 I urgi sad zyca #t air, ans at l=frT 3fR WITm ·rar gif
~ 5 c'lrof 'llT 50 c'lrof 'ci"cp 'ITT m ~ 5000/- ffi ~ m111 I 'G'l1TT ~~ c#r l=frl,
ant at l=fTTf 3-lR wrrm <rm ~~ 50 c'lrof qt Ra Gnat ? asi nu; 1000o /-m
~ m111 I cBT ffi ft6lllcf5 xftH-clx cB' "fll, '-ff ~X511Fcl-ici ~ ~ cB' wf # ffl'cf cBT 'G'fl<:f I 'll6
Wfc '3""ffm cB' fa4t fa +4Ra eta a a #t gra nl 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be gccomi:>anied against
(one which at least should be accompanied by a fee of Rs.1,000/-, R$:5;000iifanG\~Rp.10,000/­
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to: 50 Lac andabove 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. ~~gi~tar:,;9f:~·- bYal'l9h, of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) "[[~~~if ~ 1Ff~ cpf~ mm i m~~~ cfi fu-q ~ cpf :flcWf~
~ ~ fclrm '1iFIT ~ ~ a~ tFi Na" ~ -ifr fcl;- ~ ~ cm-4 ~ ffl cfi fu-q -ii~ ~
qqTf@raw at va 3gt ut a4tualal ya 3mar f0an \i1Tffi ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-41lJl6F-I ~~ 1970 "[[~~ c#I"~-1 cB' ~~~~
sq 3rd4a zu 7 rt zenRe,f fufu 7Tf@rant #a 3mat a r?ta at ya ,R u
~.6.50 tr\9" cnT nr1rq zca fear Gnu zr af; 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sash iafr mai al firaar fmii #t si ft ezn araff ,zur \JJTffi %
it v#tr zyca, tu Gura zcer vi hara 7fl#tu znznf@raw (uffaf@) frn:r:l", 1982
ff@ea el
Attention in invited to the rules covering these and other related matter contended in theQ Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m \well,~ 3"fCflG \well vi hara 3r4)ftr f@rawr (laa a#,3ftflm t" 'ilITffi>IT #
ac4hrseq gra 3rf@Gr#, &&yg Rterr 3ss a 3iifr fa#hr(iGzn-) 3rf@fer 2&¥(2 #Rt

..:,

icn 29) f@aria : &.s,268g st#fa4tr 3rf@fr,8&g Rt err3# 3infrahara ast 3flTa#Rt
1tfi, c(cfRT~~ 1tf~-~ sirar3rfGarf, aarf fazr erra3iaifasr #r srt ara
3r4f@raer uf@ra adswv 3rf@eat
a#c4hr3na srsviara#3iaairfr at gra"far an@?..:, ..:,

(il um 11 -gt- t- ~~~
(ii) lz sm Rt tr za rfr
(iii) ck srm f@an1al a fGa 6 # 3irt 2r zaaT

-->an-a)-~@~~~ !IT{l'~'ITT'cfWar~ (i. 2) 3f00far+, 2014 c);- 3ITT"W~~~~~~
~It,~~~'Qcf aitirn"<ffi'tWJ:alffe WTI

·O For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,z smrrauf ar4tr nfawrawar ssfrsmrcrr.~n;:<iimusRafa ztatair faaarcs
c);-10% aprarar tR 3tR~~qtrs ~c:11\"&a "ITT clGf q0sc);-10% 3_prarartR cfi'r ';;ff~~I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." /4~~;···~,l,,,, ·.: · . ..:..;,..µ~,:\_,,·..._.~ --~ o·,
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ORDER-IN-APPEAL

This appeal has been filed by Mis Balaji Infratech, Vill-Merwada, Tal-Palanpur, Dist.

Banaskatha, Gujarat (hereinafter referred to as "the appellant") against Order-in-Original

No.04/DC/CE/MEH/2016 dated 18.02.2016 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner of Central Excise, Mehsana Division (hereinafter referred

to as "the adjudicating authority).

2. Briefly stated, the fact of the case is that based on the intelligence gathered that the

appellant was removing their finished goods viz. PSC poles to Mis UGCVL, Palanpur (Gujarat)

without maintaining proper account and without payment of central excise duty, the factory

premises of the appellant was searched by the jurisdictional Preventive Officers on 09.06.2015.

During search and investigation, it was found that [i] finished goods viz., 2105 Nos. of Poles,

valued at Rs.35,57,450/- involving duty of Rs.444,681/-, were lying in the premises without any

proper account; and [ii] the appellant had cleared finished goods to M/s UGCVL under central

excise invoices without payment of duty amounting to Rs.49,22,716/- during April 2014 to May

2015. The goods lying in the factory premises were seized by the officers under Panchnama

dated 09.06.2015. The appellant has paid the duty amounting to Rs.4,44,681/- involved towards

the seized goods and penalty @15% of the duty amount on 06.11.2015. They also paid duty

amounting to Rs.49,22,716/- with interest and penalty of Rs.66,702/- on 17.11.2015 in respect of

illicit clearance made to Mis UGCVL. A Show Cause Notice dated 07.12.2015 was issued to the

appellant for proposing confiscation of seized goods and imposition of penalty under Rule 25 of Central
Excise Rules, 2002. The said show cause notice was adjudicated vide impugned order, wherein the seized
goods were ordered for confiscation with an option to redeem on payment of fine of Rs. 8.89,370/-.
Further, the duty amounting to Rs.4,44,681/- was confirmed and a penalty of Rs.4,44,681/- was also

imposed on the appellant.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that they have

ascertained the duty liability of seized goods/ goods removed to UGVCL and paid with interest

and also paid penalty as per provisions of 11 AC (d) of CEA before issuance of show cause

notice; that they have requested to conclude the matter as per provisions of the said Act,

however, contrary to the provisions of Section ibid, the department has ordered for confiscation

and also confirmed duty and penalty; that the adjudicating authority has erred to conclude the

issue taking the irrelevant base that the main issue of illicit clearance is pending with higher

authority.

4. Personal hearing in the matter was granted on 04.01.2017. Shri N.R.Parmar, Consultant appeared
on behalf of the appellant. He reiterated the grounds of appeal. He further stated that main issue relating
to demand of duty amounting to Rs.49,22,716/- was concluded by the competent authority of central
excise department, therefore, the instant case relating to seizure part of the said proceedings may also be
concluded.

5. I have carefully gone through the facts of the case and submissions made in.the.appeal as well as ~
at the time of personal hearing. The case is relating to confiscation of sei~d:"~~i~osition of
redemption fine and penalty consequently. {s' aa, -\» ,·r 4
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6. As per provisions of Rule 10 of Central Excise Rules, 2002, the appellant was under legal

obligation to maintain proper records ofproduction, mentioning opening balance, quantity manufactured,

inventory of goods, quantity removed etc on day to day basis, duty payable on removal and duty actually

paid. In the instant case, the Central Excise officers, on visit to the factory premises of the appellant on

09.06.2015, noticed that the appellant had not accounted 2105 numbers of their finished goods

manufactured, as prescribed under Rule 10 ibid. The scrutiny of records and further investigation also

revealed that they had removed finished goods, involving duty amounting to Rs.49,22,716/- to Mis

UGVCL without payment ofduty.

7. Rule 25 stipulates matter relating to Confiscation and penalty- which reads as:

(]) Subject to the provisions ofsection 1JAC ofthe Act, ifanyproducer, mamifacturer, -
(a) removes any excisable goods in contravention of any of the provisions of these rules or the
notifications issuedunder these rules; or ·
(b) does not accountfor any excisable goodsproduced or manufactured or stored by !ti11f; or
(c) ······(d) contravenes any of the provisions of these rules or the notifications issued under these rules
with intent to evadepayment ofduty,

then, all such goods shall be liable to confiscation .

Q 9. As per provisions ofRule ibid, any excisable goods, if not accounted, are liable to confiscation

and the intent to evade duty is not a necessary prerequisite for the same. Therefore, all unaccounted

excisable goods found available on 09.06.2015 were liable for confiscation, in consonance with the

provisions enumerated in rule 25(1) (b) of the CER, 2002. The appellant, however, has not disputed the

lapse taken place on their part, but by accepting the fact, they had paid duty involved in such unaccounted

goods with appropriate interest and penalty @15% of the duty involved. They had also requested to

conclude the case as per provisions of Section 11 AC (d) of CEA. The adjudicating authority has denied

their request by stating that the other main issue relating to illicit clearance of goods, involving duty

amounting to Rs.49,22,716/-, involved in the matter is pending for finalization before the higher

authority. I observe that the department has concluded the said issue as the appellant has discharged the

duty liability with interest and penalty, as communicated to the appellant vide letter dated 24.10.2016.

4

goods to Mis UGVCL without payment of duty amounting to Rs. 49,22,716/- during April 2014 to May

2015. The appellant has also paid the said duty with interest and penalty. It is very much clear from such

situation that the appellant has contravened the provisions ofCentral Excise Act and Central Excise Rules

by not maintaining proper records of goods manufactured and cleared/ not making payment of central

excise duty at the time of clearance of finished goods. All these contraventions and omissions need to be

seen in the context of the sensitive and evasion prone nature. These facts compel me to hold that the

provisions of Rule 25(1)(b) and 25(1) (d) ibid are attracted to hold confiscation. Therefore, no

interference is required to be made in the impugned order with regard to order of confiscation of seized

goods.

r

10. From the facts, I observe that the adjudicating authority has correctly denied the request of the

appellant for conclusion of the issue involved in this case. It is an admitted fact that apart from non

maintenance of proper statutory records of goods manufactured, the appellant had cleared their finished0

l·

11. Further, failure to maintain accounts of goods manufactured and cleared by the appellant clearly

attracts penalty under the provisions ofRule 25 of Central Excise Rules, 2002 which stipulates a penalty

not exceeding the duty on the excisable goods in respect of which such contravention has been

committed, or rupees two thousand, whichever is greater. Looking into the facts of the case, blatant

disregard for the legal obligations regarding maintaining accounts of production.·#dr~-~~~~i,,penalty isSA
r,-...A. %GA
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3rzgmem (gr4tr-I)
Date: 25/01/2017

The appeal stands disposed of accordingly.

Attested

13.

imposable on appellant. I observe that the adjudicating authority has imposed penalty ofRs.4,44,681/- i.e

equal to the duty amount involved in the confiscated goods. Since the appellant has already.paid penalty

amounting to Rs.66,702/- before issuance of show cause notice, I take a lenient view as per provisions of

Rule 25 ibid and accordingly, I order that no farther penalty is required to be paid in this case. In other

words, I reduce the penalty to Rs.66,702/-.

12. Further, I observe that the adjudicating authority has imposed redemption fine ofRs.8,89,370/- in

lieu of confiscation, As discussed above, it is an undisputed and admitted fact that the appellant was

clearing their finished goods only to Mis UGVCL and during April 2014 to May 2015, they had cleared

their finished goods to Mis UGVCL without payment of duty amounting to Rs. 49,22,716/-. In the

circumstances, it is obvious that the seized goods in question are also intent to be cleared to Mis UGVCL
without payment of duty. Therefore, looking into facts, I do not find any merit to interfere the redemption

fine imposed by the adjudicating and uphold the same.

a.e%33/>
Superintendent (Appeal-I)
Central Excise, Ahmedabad

To
Mis Balaji Infratech,
Vill-Merwada, Tal-Palanpur,
Dist. Banaskatha, Gujarat

Copy to:­
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Assistant Commissioner, Central Excise, Mehsana Division.
_5.Guard file.

6. P.A


