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Arising out of Order-in-Original: 04/AC/CE/MEH/2016Date: 18.02.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Mehsana, A'bad-1Il.

Name & Address of the Appellant & Respondent
M/s. Balaji Infratech
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

R PR BT GG e
Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) I w@ @ N B A # oY U S R W P SR 1 8 BREM
H 97 R0l WORTMR | AN WUSTIR ¥ ATel of I §¢ A1 #§, 47 fbel 9osHIR r 9ueR A
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C)v In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. i

'
P
T

Bt




v 2
g oM SaET @ STET Yo B A @ g o 3¢ Bfee WM B TE § S8R
Y AR o g« ORT vd fw & gardd e, ordiet & §IT UING df WY W AT
g ¥ fae aIffEE (H.2) 1998 ®RT 100 GRT FRIE fby Y & |
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-8 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
(1) @ Seed Yo G, 1944 BT ERT 35— 0dl /35— B faIa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New- Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rg:5}'000/’?—'"§ﬁ€1§R§.10,000/—
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac td.50 Lac and above 50 Lac
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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ki In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
i O Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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O For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(@ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” ’4;;3” ?w?»}t
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ORDER-IN-APPEAL

This appeal has been filed by M/s Balaji Infratech, Vill-Merwada, Tal-Palanpur, Dist.
Banaskatha, Gujarat& (hereinafter referred to as “the appellant”) against Order-in-Original
No.04/DC/CE/MEH/2016 dated 18.02. 2016 (hereinafter referred to as “the impugned order™)
passed by the Assistant Commissioner of Central Excise, Mehsana Division (hereinafter referred

to as “the adjudicating authority).

2 Briefly stated, the fact of the case is that based on the intelligence gathered that the
appellant was removing their finished goods viz. PSC poles to M/s UGCVL,' Palanpur (Gujarat)
Without maintaining proper account and without payment of central excise duty, the factory
premises of the appellant was searched by the jurisdictional Preventive Officers on 09.06.2015.
During search and investigation, it was found that [i] finished goods viz., 2105 Nos. of Poles,
valued at Rs.35,57,450/- involving duty of Rs.4,44,681/-, were lying in the premises without any
proper account; and [ii] the appellant had cleared finished goods to M/s UGCVL under central
excise invoices without payment of duty amounting to Rs.49,22,716/- during April 2014 to May
2015. The goods lying in the factory premises were seized by the officers under Panchnama
dated 09.06.2015. The appellant has paid the duty amounting to Rs.4,44,681/- involved towards
the seized goods and penalty @15% of the duty amount on 06.11.2015. They also paid duty
amounting to Rs.49,22,716/- with interest and penalty of Rs.66,702/- on 17.11.2015 in respect of
illicit clearance made to M/s UGCVL. A Show Cause Notice dated 07.12.2015 was issued to the
appellant for proposing confiscation of seized goods and imposition of penalty under Rule 25 of Central
Excise Rules, 2002. The said show cause notice was adjudicated vide impugned order, wherein the seized
goods were ordered for confiscation with an option to redeem on payment of fine of Rs. 8.89,370/-.
Further, the duty amounting to Rs.4,44,681/- was confirmed and a penalty of Rs.4,44,681/- was also

imposed on the appellant.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that they have
ascertained the duty liability of seized goods/ goods removed to UGVCL and paid with interest
and also paid penalty as per provisions of 11 AC (d) of CEA before issuance of show cause
notice; that they have requested to conclude the matter as per provisions of the said Act,
however, contrary to the provisions of Section ibid, the department has ordered for confiscation
and also confirmed duty and penalty; that the adjudicating authority has erred to conclude the
issue taking the irrelevant base that the main issue of illicit clearance is pehding with higher

authority.

4. Personal hearing in the matter was granted on 04.01.2017. Shri N.R.Parmar, Consultant appeared
on behalf of the appellant. He reiterated the grounds of appeal. He further stated that main issue relating
to demand of duty amounting to Rs.49,22,716/- was concluded by the competent authority of central

excise department, therefore, the instant case relating to seizure part of the said proceedings may also be

concluded.

5. I have carefully gone through the facts of the case and submissions made m,thenap\peal as well as

z/g@sﬁ m{% sition of
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redemption fine and penalty consequently. / '(C 7,
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6. As per provisions of Rule 10 of Central Excise Rules, 2002, the appellant was under legal
obligation to maintain proper records of production, mentioning opening balance, quantity manufactured,
inventory of goods, quantitjr removed etc on day to day basis, duty payable on removal and duty actually
paid. In the instant case, the Central Excise officers, on visit to the factory premises of the appellant on
09.06.2015, noticed that the appellant had not accounted 2105 numbers of their finished goods

manufactured, -as prescribed under Rule 10 ibid. The scrutiny of records and further investigation also

revealed that they had removed finished goods, involving duty amounting to Rs.49,22,716/- to M/s

UGVCL without payment of duty.
7. Rule 25 stipulates matter relating to Confiscation and penalty- which reads as:

(1) Subject to the provisions of section 114C of the Act, if any producer, manyfacturer, ...... -

(a) removes any excisable goods in contravention of any of the provisions of these rules or the
notifications issued under these rules; or '

(b) does not account for any excisable goods produced or manufactured or stored by hini; or

© .... .

(d) contravenes any of the provisions of these rules or the notifications issued under these rules
with intent to evade payment of duty, .

then, all such goods shall be liable to confiscation ...... ' .
9. As per provisions of Rule ibid, any excisable goods, if not accounted, are liable to confiscation

and thie intent to evade duty is not a necessary prerequisite for the same. Therefore, all unaccounted
excisable goods found available on 09.06.2015 were liable for confiscation, in consonance with the
provisions enumerated in rule 25(1) (b) of the CER, 2002. The appellant, however, has not disputed the
lapse taken place on their part, but by accepting the fact, they had paid duty involved in such unaccounted
goods with appropriate interest and penalty @15% of the duty involved. They had also requested to
conclude the case as per provisions of Section 11 AC (d) of CEA. The adjudicating authority has denied
their request by stating that the other main issue relating to illicit clearance of goods, involving duty
amounting to Rs.49,22,716/-, involved in the matter is pending for finalization before the higher
authority. I observe that the department has concluded the said issue as the appellant has discharged the

duty liability with interest and penalty, as communicated to the appellant vide letter dated 24.10.2016.

10. From the facts, I observe that the adjudicating authority has correctly denied the rec}uest of the
appellant for conclusion of the issue involved in this case. It is an admitted fact that apart from non
maintenance of proper statutory records of goods manufactured, the appellant had cleared their finished
goods to M/s UGVCL without payment of duty amounting to Rs. 49,22,716/- during April 2014 to May
2015. The appellant has also paid the said duty with interest and penalty. It is very much clear from such
situation that the appellant has contravened the provisions of Central Excise Act and Central Excise Rules
by not maintaining proper records of goods manufactured and cleared/ not making payment of central
exciée duty at the time of clearance of finished goods. All these contraventions and omissions need to be
seen in the context of the sensitive and evasion prone nature. These facts compel me to hold thaf the
provisions of Rule 25(1)(b) and 25(1) (d) ibid are attracted to hold confiscation. Therefore, no
interference is required to be made in the impugned order with regard to order of confiscation of seized

goods.

11.-  Further, failure to maintain accounts of goods manufactured and cleared by the appellant .clearly
attracts penalty under the provisions of Rule 25 of Central Excise Rules, 2002 which stipulates a penalty
-~ not exceeding the duty on the excisable goods in respect of which such contravention has been
coxnlilitfed, or rupees two thousand, whichever is greater. Looking into the facts of the case, blatant

s
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imposable on appellant. I observe that the adjudicating authority has imposed penalty of Rs.4,44,681/- i.e
equal to the duty amount involved in the confiscated goods. Since the appellant has already,,‘paicl penalty
amounting to Rs.66,702/- before issuance of show cause notice, I take a lenient view as per provisions of
Rule 25 ibid and accordingly, I order that no further penalty is required to be paid in this case. In other

words, | reduce the penalty to Rs.66,702/-.

12 Further, I observe that the adjudicating authority has imposed redemption fine of Rs.8,89,370/- in

lieu of confiscation. As discussed above, it is an undisputed and admitted fact that the appellant was
clearing their finished goods only to M/s UGVCL and during April 2014 to May 2015, they had cleared
their finished goods to M/s UGVCL without payment of duty amounting to Rs. 49,22,716/-. In the
circumstances, it is obvious that the seized goods in question are also intent to be cleared to M/s UGVCL
without payment of duty. Therefore, looking into facts, I do not find any merit to interfere the redemption

fine imposed by the adjudicating and uphold the same.

13. The appeal stands disposed of accordingly. ~ \N/>
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Date: 25/01/2017

Attested

(P;Iaﬁ‘r{e}n . 'V

Superintendent (Appeal-I)
Central Excise, Ahmedabad

To

M/s Balaji Infratech,
Vill-Merwada, Tal-Palanpur,
Dist. Banaskatha, Gujarat

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II1
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4, The Assistant Commissioner, Central Excise, Mehsana Division,
\)./thl:rd file.. '
6. P.A
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